IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON
DONALD SANDERS PETI TI ONER
Crimnal No. CRE91-68
V. No. 3:95Cv48-B
UNI TED STATES OF AMERI CA RESPONDENT

ORDER DENYI NG MOTI ON UNDER 28 U.S. C. § 2255

This cause is presently before the court on the petitioner's
notion to vacate, set aside, or correct his sentence pursuant to 28
US C § 2255 The petitioner has furnished three alleged
constitutional violations as a basis to grant the notion. These
include: (1) conviction obtained by an involuntary guilty plea;
(2) denial of effective assistance of counsel; and (3) denial of
assi stance of appellate counsel. Upon due consideration of the
notion, the exhibits submtted by the petitioner, and the record of
the crimnal case, the court finds that the notion is not well
t aken and shoul d be deni ed.

. I NVOCLUNTARY GUI LTY PLEA

Rul e 11 seeks to insure that the courts accept only know ng
and voluntary guilty pleas by requiring that the court address the
defendant in open court and inform him of and determ ne that he
understands certain rights. Fed. R Cim P. 11. After all the
requi renents are net, the district court nust nake a determ nation
based on all the evidence that there is a factual basis for the
plea and that the plea is voluntary. It is the petitioner's
position that his plea was not voluntary because his counsel

intentionally msrepresented a plea arrangenent either by



fabricating or manipulating the original plea agreenent, which
al | egedly enbodi ed specific references to the proscribed | ength of
sentence each count entailed, and substituting it with a different
pl ea agreenent void of any such references.

The record of the plea taking does not support the
petitioner's version of events. It is evident to the court that
the petitioner was well aware of the nature of his actions,
i ncl udi ng the m ni nrum and mexi num sentences for each count of the
i ndi ct nment.

THE COURT: Al right. In Count 3 of this
i ndi ctnment you're charged with aiding and abetting, you
and David Myore, aiding and abetting each other wth
possessing with intent to distribute approximtely .12
grans of cocai ne on August 16th, 1990. Are you aware of
t hat ?

DEFENDANT: Yes, sir.

THE COURT: The maxi mum penalty on that charge is
not | ess than one year nor nore than 60 years and a four
mllion dollar fine. Have you been advised of that?

DEFENDANT: Yes, sir.

THE COURT: On Count 6, you are charged that on
February 8th, 1990, that you did possess with intent to
distribute in excess of five granms of cocai ne base. And
t he maxi mum penalty on that is not less than ten years
nor nore than life and a four mllion dollar fine. Are
you aware of that?

DEFENDANT: Yes, sir.

THE COURT: Count 7 charges that on or about Apri
3rd of '91 you al so did possess wwth intent to distribute

approximately 41.47 grans of cocaline base. And the
penalty for that is not | ess than ten years nor nore than
life and a four mllion dollar fine. Have you been

advi sed of that?

DEFENDANT: Yes, sir.

THE COURT: Count 9 charges that on April 3rd of '91
that you did knowingly carry and use a firearm in
relation to a drug trafficking offense. The of fense
bei ng possession with intent to distribute cocai ne base.
And the penalty on that is five years consecutive to
ot hers sent ence and $250, 000 fi ne. Have you been advi sed
of that?

DEFENDANT: Yes, sir.



Additionally, the court 1inquired even further after it
appeared that the petitioner was uncertain about sone of the
sent enci ng gui del i nes.

THE COURT: All right. Now, you're | ooking at [your

attorney] like vyou're unhappy and displeased wth
sonet hing that you and he have tal ked about. VWhat is
your -- what's your source of your problenf

DEFENDANT: | have no probl em

THE COURT: Al right. Now, have you been told
anything different than fromwhat | have told you here
t hi s norni ng?

DEFENDANT: No, sir.

THE COURT: Al right. M. Sanders, did the
prosecutor accurately state the [pl ea] agreenent between

you and the governnent as you understand it to be?

DEFENDANT: Yes, sir.

THE COURT: Has anyone nade any predictions or
prom se what sentence you would receive in the case?

DEFENDANT: No, sir.

Clearly, the petitioner was fully aware of the terns and
ram fications of the plea agreenent. Having no objection to the
terms as stated by the court and the governnent and having signed
t he pl ea agreenent, Sanders cannot now conpl ai n about the sentence

he received. See United States v. Sisneros, 599 F.2d 946, 947

(10th Gr. 1979) (holding when petitioner stated that there was no
prom se of a lighter sentence, he could not subsequently conplain
about sentence received). Indeed, the petitioner appears not to
even conplain about the sentence received, rather, his only
conplaint is that the plea agreenent itself did not have the | ength
of the sentences enunerated. He does not even allege that the
sentence he received was different (or worse) than the durations he
cl ai ns appeared on the agreenent. Thus, the petitioner has wholly

failed to satisfy his burden of proving an involuntary plea. An



exam nation of all the evidence in this case suggests just the

opposite. See United States v. Smth, 844 F.2d 203, 208 (5th Cr

1988) (holding that petitioner failed to neet his burden of proving
involuntary guilty plea when petitioner admtted i n open court that
pl ea was vol untary, that he understood range of sentences, and t hat

his |lawer made no prom ses regarding sentencing); Alvereze V.

United States, 427 F.2d 1150, 1152 (5th G r. 1970) (holding that

petitioner failed to prove that she involuntarily pled guilty
because of fal se and m sl eadi ng prom ses where she admtted that no
one made any prom ses that she would receive |ight sentence and
that her plea was made voluntary and with full understandi ng of
ri ghts and consequences thereof).
I'1. 1 NEFFECTI VE ASSI STANCE OF COUNSEL

| n gaugi ng whet her counsel effectively assisted the petitioner
during the trial, plea and sentencing stages, the court is guided

by the two-prong test set forth in Strickland v. WAshi ngton, 466

US 668, 80 L. Ed. 2d 674 (1984). Strickland requires that a

habeas corpus petitioner establish: (1) that counsel's performance
was deficient in that it fell below an objective standard of
reasonabl e professional service; and (2) that the deficient
representation prejudiced the defense so nuch that the results of

t he proceedi ng woul d have been different. Strickland, 466 U S. at

687-88; United States v. Sanples, 897 F.2d 193, 196 (5th Cr.

1990). In the context of a guilty plea case, the second el enent
requires that the petitioner prove that but for his counsel's

errors, he would not have pl eaded guilty and woul d have i nsi sted on



trial. H Il v. Lockhart, 474 U S. 52, 59, 88 L. Ed. 2d 203 (1985).

A petitioner's failure to establish either prong of the test

warrants rejection of the claim Bates v. Bl ackburn, 805 F. 2d 569,

578 (5th Cr. 1986), cert. denied, 482 U S. 916 (1987).

The petitioner contends that the cumul ative egregi ous conduct
on the part of his counsel during pretrial investigation and
sentencing forced petitioner to plead involuntarily. A simlar
fate befalls this contention as the court has already determ ned
that petitioner did not in fact plead involuntarily.? The
petitioner's allegation that his defense counsel sonmehow
m srepresented the plea agreenent is not supported by the factual
record before the court. As explained above, the petitioner was
t hor oughl y questioned by the court at the taking of the plea and at
sentencing. The petitioner at all tinmes clainmed he understood the
nature of the charges against him the elenents that nade up each
crime, the rights he was waiving, the evidence the governnent had
in support of the indictnent, and the potential sentences that
coul d be inposed by the court. Furthernore, the petitioner stated

that no prom ses were nmade to hi mby any party as to sentenci ng and

!Additionally, the petitioner avers general inconpetence by
his attorney in the handling of his case. For instance, the
petitioner clains that counsel should have interviewed and
subpoenaed w tnesses to support an acquittal and noved to
suppress certain incrimnating evidence. The petitioner having
pl ead guilty, cannot now i npeach that plea by claimng
i neffective assistance of counsel unless he can show that it
sonehow affected the vol untariness or understanding with which he
made his plea. Scherk v. United States, 242 F. Supp. 445, 448
(N.D. Cal.), aff'd, 354 F.2d 239, cert. denied, 382 U S. 882
(1965). Thus, the court considers this evidence only as it
relates to the voluntariness of the plea.

5



that he was satisfied wwth the representation by his attorney in
t he case. Thus, the petitioner fails to neet his burden under
Stri ckl and.

Additionally, the petitioner clains that his counsel's
decision to take the stand during the sentencing hearing changed
the nature of the relationship into an adversarial one, and
therefore denied him the assistance of counsel at that stage
Again, the petitioner fails to produce evidence that this conduct
falls below the objective standards of professional service.
Moreover, it is abundantly clear fromthe record that this incident
had no bearing on the final determ nation by the court. There is
no reasonabl e possibility that the results would be any different
if the court allowed the petitioner to withdraw his guilty plea.
The record is replete with evidence overwhel mngly pointing to the
guilt of the petitioner.

[11. | NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL

Lastly, the petitioner contends that because his attorney
filed an Anders brief and because the brief discussed only issues
that were adverse to the petitioner, he was denied the right to
direct appeal. This argunent is wthout nerit. First, the

petitioner does not even suggest that the Strickland test is net,

in that he never contends that he had a neritorious defense such
that he woul d have prevailed on appeal. Although the petitioner
has conpl ai ned of i nadequate briefing of the appellate issues, he
never states what |egal argunents shoul d have been nade. Second,

the Court of Appeals for the Fifth Crcuit concluded after



exam ning all the rel evant evidence and the briefs filed by counsel
that there was "no issue of arguable nerit supporting an appeal ."
Accordi ngly, the appeal was dism ssed. Because the Fifth Grcuit
hel d that the petitioner's counsel conplied with the procedures set

out in Anders v. California, 386 U S. 738, 18 L. Ed. 2d 493 (1967),

the petitioner is not entitled to an appeal and therefore cannot
sustain a claimof ineffective assistance of appellate counsel.
For the foregoing reasons, it is ORDERED
That the petitioner's claim for relief
pursuant to 28 U.S.C. 8§ 2255 is DEN ED
TH'S, the _ day of Decenber, 1995.

NEAL B. BI G&GERS, JR
UNI TED STATES DI STRI CT JUDGE



